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TO'THE, 


PETITION-. of Hucn Wood, Merchant and 
FaQtor in Leb. 


HE petitioner has ſwelled his paper conſiderably, by 
introducing what relates to the ſhipmaſter, who is 
now out of the queſtion, The reſpondent always 
admitted, that when a ſhip comes into harbour, and 
the goods are not called for, the maſter may put them into a 
public. warehouſe, or into the hands of a factor of character, who 
may take care to have them conveyed to the owners. The pre- 
ſent queſtion is, What is the duty of the factor in ſuch caſes ?. 
The petitioner inſiſts, that he is not obliged, nor indeed at li- 
berty, to make any ſort of inquiry after the owner; and though- 
he were never ſo well known, he is neither bound to ſend the 
goods to him, nor to inform him, that they are in his hands, 
that he may give orders, about them. He maintains, that the 
factor has no more to do, but to lay them up in his ce'!ar or 
warehouſe, where he is to let them ly, till the owner, after a di- 
ligent ſearch, or by accident, ſhall find them out, and then he is ö 
intitled to charge ſo much for cellar- rent. And he further con- 
tends, that it the goods in the mean- time ſhall periſh, the factor 
cannot be liable, unleſs it can be proved, that they were ill uſed 
in his cuſtody. 
The reſpondent, on the other hand, is adviſed, that the duty 


of a factor is exceedingly different: He undertakes the * N 
ö of 
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of one who has not employed him, and kee nothing at all 
about am. The peritioner in den ch 1 


the owner. In that view, it is his duty to endeavour to find out 


inquiries are fruitleſs, he ought to advertiſe the goods in the news- 
Pa pers. If the owner is found out, he will be paid for his trouble, 
and all'the expences he has laid out; but if. he cannot be diſco- 
vered, he may obtain a warrant from the Judge Ordinary, to {ell 
the goods, in order to pay the expences he has been put to. 
In arguing this queſtion, it will be proper, in the firſt place, to 
examine the principles upon which it falls to be determined; and, 
for that purpoſe; to-fix the character in which the petitioner acted 
upon this occaſion. He ſeems to be unwilling to take upon him- 
ſelf any character known in law, and has invented a new one, 
which, he thinks, will better anſwer his purpoſe : He calls him- 
ſelf a cuſodiar; which, being interpreted, according to his reaſon- 
ing, and indeed his proceedings in the preſent cafe, is one who 
takes poſſeſſion of other people's goods, with an intention to con- 
ceal them carefully in his cellar; and if the owner ſhall not be fo 
lucky as to find them out, to appropriate them to himſelf, He 
cannot be allowed, however, ro ſhelter himſelf under this new 
invented name, but clearly acted as a negotiorum geſtor. 
NNegotiorum geſtio is defined in the Naman law, quaſe contractus 
quo quis \negotia” alterius ignorantts ſponte ſuſcipit. The petitioner 
voluntarily took upon himſelf the care of the reſpondent's caſk, 
who had never employed him, and who did not ſo much as know 
that there was ſuch'a man in the world, till the caſk was found 
in his cellar, As, therefore, he anſwers exactly to the deſcription 
ot a negatiorum'peſtor;ler-us confider' what diligence is preſtable 
by genfemen who act in that character. e TK 
The Reian law on this ſubject, is elegantly laid down, 9 1. 
Vuſt. ade bl. put, gu e contracfu, Igitur, cum quis negotia 
*:;abfentis geſſetit, ultro citreque inter eos naſcuntur actiones, 
anf appellantur negotidruni geſtorum; ſed domino quidem rei 
+. gefitz nadverſus deu gat) geſſit dirtcta competit actio: nego- 
4+ nonam lautem geſtor“ contrariu. Quiis ex nullo contractu pro- 
fis naſui manifeſtumeſt! quippè ita naſcuntur iſtæ ativnes, 
d 03 ei 2d 38d. 10 nols 721 n zg n v. 1 
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*- 6 ſine mandato quiſque alietiis negotiis gerendis ſe obtulerit. 
* Ex qua cauſa ii 8 negotia geſta fuerint, etiam ignoran- 
tes obligantur. Idque utilitatis cauſa receptum eſt, ne abſen- 


* tinm qui ſubita feſtinatione eoacti, nulli demandata negotio- 
rum ſuorum adminiſtratione, peregre profecti eſſent deſererentur 


„ negotia, quæ ſane nemo curaturus eſſet, ſi de eo quod quis im- 


* pendiſſet, nullam habiturus eſſet actionem. Sicut autem is 
« qui utiliter geſſit negotia, dominum habet obligatum negotio- 
rum geſtorem, ita et contra iſte quoque tenetur, ut admiaiſtra- 
tionis reddat rationem. Quo caſu ad exadtiſſimam quiſque di- 


* ligentiam compellitur reddere rationem: nec ſufficit talem di- 


ligentiam adhibere, qualem ſuis-rebus adhibere ſolet; fi modo 


* alius diligentior commodius adminiſtraturus eſſet negotia.“ 
The law of Scotland, though it does not go quite ſo far, goes 
far enough for the preſent purpoſe: Lord Stair, B. 1. tit. 8. F 5. 


ſays, *© Phe negotiator is holden not only to anſwer for fraud, 
but pro culpa levi, for his fault though light; yea, if any o- 


ther negotiator offered whom he excluded, for the lighteſt 


„fault.“ And Mr. Erſkine, B. 3. tit. 3.4 16. ſays, As ſuch 
% manager acts without authority from the proprietor, he ought 
„ to be liable in exact diligence.” | 

The petitioner's doctrine is very. inconſiſtent with the: above 
good authorities. Nobody is obliged to undertake the manage- 


ment of other people's affairs, unleſs they think proper; but if 
they once engage, they muſt be anſwerable, at leaſt, pro culpa 


levi. A Leith factor, who fits with his arms acroſs, and allows 
the goods of another perſon, which he has taken under his care, 


to periſh in bis cellar, without making any inquiry after the pro- 


prietor, has not only been guilty of a culpa levis, but of a culpa. 


The reſpondent, in his former anſwers; mentioned the caſe of. 
one into whoſe hands ſtrayed cattle, or any goods belonging to 
another perſon, may accidentally come: It is certainly under- - 
ſtood, that ſuch a perſon is obliged to inquire, after the owner; : 
and if he cannot find him, otherways to advertiſe the trays in 
the news-papers ; and if he ſuffers the goods, or cattle, xo-perith, 
for want of ſuch inquiry; he will undoubtedly be liable in dama- 
ges. The caſes are preciſely analagous.. And it certainly cannot 
exempt a factor from this obligation, that he voluntarily under- - 
takes an office wich he might have let alone, or that he 1s to — 
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paid for bis trouble. Theſe circumſtances, on the contrary, bind 


him more ſtrongly to exact diligence: For if he had not under- 
taken the care of the cask, ſome other perſon would have done 


it, who would probably have given a better account of it; and, 
by all the laws in the world, one who works for money, is bound 
to diſcharge his duty more N ben. ae who acts n 


fee or reward. 


Tbe petitioner has not — able to find out. any ceinginles to 


ſupport his cauſe; and therefore, he has reſted his defence upon 
certain facts and eircumſtances, which he has boldly averred, 
though entirely without evidence. He ſays, in the % place, 
That, by immemorial cuſtom, it is underſtood at Leitb among 
the factors, that they are neither obliged, nor intitled to make a- 
ny inquiry after: the owners of goods that may come into their 
bands; but that they muſt let them ly in. their. cellars, till they 


happen to be found out; and this allegation, he lays, the reſpon- 


dent cannot contradi ct. 
The reſpondent cannot ſiad out, how: he ſhould be prohi- 
bited from diſputing this fact, more eſpecially, as the. cu- 
ſtom ſtands directly contrary to the averment. He knows vo- 
ry well, from his own experience, as well as from all the in- 
uiries he ean make, that the Leith factors are always in 
uſe to give ſuch information; and, if it had been otherwiſe, the 
petitioner would have brought evidence of this cuſtom. This was 
certainly incumbent on him ; for your Lordſhips will always be- 
lieve, that merchants. aQ agreeable to law and ſound reaſon, un- 
leſs a very clear and inveterate practice to the contrary is proved. 


But further, ſuppoſe it ſhould be proved, that ſuch-a cuſtom has 


for ſome time prevailed, if your Lordſhips are ſatisfied, which 


you certainly muſt be, that it is contrary to law, to the intereſt. 


of the public, and that it. may be attended with bad da- ef 
ces, it is full time that it were put a ſtop to. 
The petitioner has averred, that the reſpondent could be at: no 


loſs to find out the factor into whoſe hands this caſk, was put; 


becauſe, hen a ſhipmaſter delivers goods, not called for, to a fac- 


tory as was done upon this occaſion, lie always marks in his book 


tlie per ſon to wliom they are ſo-delivered.. This fact, too, the re- 
ſpondent : muſt beg lea ve to diſpute. The petitioner bas brouglit 
no evidence in ſupport of it; aud, upon inquiry, the reſpondent: 


is — chere is no ſuch practice. If. it had been ſo, 


the 
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the petitioner could have been under no diſſiculty of proving it. 
He might have obtained an excerpt from the books of his friend 
Captain Ro/s, ſhowing, that the caſk was delivered to him: But 
as no ſuch thing has been produced, your Lordſhips will not 
take this averment upon his word, without evidence. IE 0 

The petitioner has fallen upon a very ingenious and a new con- 
ceit: He ſays, that the reſpondent had no title to claim the caſk 
before the 26th March 1769, that he received his brother's let- 
ter, and conſequently, that though the petitioner had given him 
notice, he could not have taken it away, becauſe he could pro- 
duce no writing to ſhow his right. But, in the ff place, Mr. Wood 
certainly did not know whether the reſpondent had any letters 
or not; for that fact was only diſcovered after the proceſs came 
before the ſheriff, For any thing he knew to the coatrary, the 
reſpondent might have had invoices, bills of loading, and letters 
in abundance. But, ſecondly, If the petitioner had done his du»: 
ty, the reſpondent would have told him, that he was pretty ſure 
the apples were intended for him, as he had been in uſe to re- 
ceive ſuch preſents; but, however, to avoid miſtakes, he would 
have wrote to London, and in a very few poſts he could have ob- 
tained a moſt indiſputed title to the caſk. | | 

The petitioner has faid a great deal about the uncertainty of 
the direction upon the caſk, and has been very witty upon the 
title of Eſquire given to the reſpondent, from: all which he in- 
fers, that it was to no purpoſe for him to make any 1nquiries, 
becauſe the reſpondent could not have been diſcovered. 

The title of Eſquire, is a very common deſignation; and ſeve - 
ral gentlemen eminent both in the political and literary world, 
are known to the public by no other addition. But, by way of 
anſwer to all theſe ingenious obſervations, the reſpondent will on- 
ly ſay, in the fe place, That he will peril the cauſe: upon this 
ſimple experiment, that if the petitioner were to go to the croſs of 
Edinburgh, and inquire at the cadies, if they know a Hulian 
Ogitvie, Eſq; who lives near the city, they would immediately 
point out the reſpondent. And, '2dly, The petitioner has ad mit- | 
ted, that he never made the ſmalleſt inquiry after the retpony; 
dent. If he could have ſaid, that though he had obeent at all 

ins to find out the reſpondent, and had even advertiſed the 
caſſe in the news- papers, he had not been able to ſucceed, he 
would hare ſaid ſomething to the purpoſe; but it niatcers nat 


how 


[4] by 
how uncertain the direction was, becauſe he has admitted, that 
he never once attempted to diſcover the reſpondent, which was a 
notorious breach of his duty as a factor. 

The petitioner's doctrine would certainly be attended with 
very bad conſequences to the public: There is no particular trial, 
or qualification required for a Leith factor, nor is there any re- 
giſter from which they can be found out; and any perſon that 
thinks proper, may take upon him this character. When goods 
are taken away in the manner they were in the preſent caſe, it 
muſt be exceeding difficult for the owner to find them out. It 
is hoped, Mr. Mood took the reſpondent's caſk into his cuſtody 
with honeſt intentions; but another perſon may carry off goods 
with a different plan : And, in many caſes, the owner may not 
be able to find out his goods, without obtaining a warrant for 
ſearching the whole town; and if they happen to be diſcovered, 
the perſon who carried them away, may call himfelf a factor, 
and demand a premium for his ingenuity.. In this manner, the 
goods, if they are of a periſhable nature, may be loſt ; and though 
they are not, the proprietor may be put to a very great incon- 
veniency, by wanting them for a time. Such abuſes have been 
loudly complained of, and ſeverely felt by different people. And 
therefore, it is hoped your Lordſhips will put an end to them, 
by adhering to the interlocutors in queſtion. 


In reſpedl whereof, &c. 
PAT. MURRAY. 


